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the fact that the defendants have pleaded
geverally., The more important requisite to
the right of discontinuance i the several
character of the alleged cause of action. In
this case, inasmuch as Barnard is manifestly
not liable, the merve fact that he had uniled in
the plea of the gencral issue with another de-
fendant, is not sufficient to affect the guestion
of discontinuance. “In the administration of
justice, matter of form, not ahsolutely sub-
jected to authority, may well yield to the sub-
stantial purposes of justice,” Minor v. Me-
chanics’ Bank, 1 Pet. [2G U. 8.] 46.

A discontinuance as to the defendant in re-
eard to whose liability the jury has not found,
and an entry of judgment upon the verdict
against the defendant whe is found liable, if
the court is satisfied with the verdict, is in
accordance with the practice of the supreme
court of the state of New York. Porter v.
Mount, 45 Barb. 422, 8o, also, in a criminal
cage, where the jury had omitted {o find on

- one of the counts, the court permitted such
count to be discontinued, and rendered sen-
tence in accordance with the verdict, upon
the other counis. T, 8. v. Keen [Case No.
15,5101,

Section 723 of the New Code of Procedure
of the State of New York provides, that “the
court may, upen the trial, or at any other
stage of the action, before or after judgment,
in furtherance of justice, and on such terms
a8 it deems just, amend any process, plead-
ing or other proeceeding, by adding or striking
out the name of a person as a pariy,” &cC.

If the plaintiffs enter, within fourteen days,
a disconiinuance as to Barnard, judgment
will thereafter, and after the cxpiration of
the stay already directed, be entered upen
the verdict, against the other detendants.
Upon such discontinuance, the motion for a
venire facias de novo will be overruled, If
o discontinuance is not entered, or an amend-
ment is not wmade, Barnard will be entitled to
a new trial, but not the other defendants.
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BLAVERT—IMPCRTATION—PRESUMPTION OF
FrEEDOM—FORFEITURE,
1. The Uniled States district attorney for
this distriet, filed a libel in rem against the bark

1 iReported by John 8. Newberry, Esg.]
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Okio, to have her declared forfeited, for havy-
ing brought inte the TUnited States a coloreg
person from A foreign port or place, in violy-
tion of the 1st scetion of the act of congress of
the 20th April, 1818 (3 Siat. 450).

2. The provisions of ihis act were not inteng.
ed fo apply to a case where a colored porson
born and reared within the United States, gailg
to a foreign port or place on board of an Amepy.
%sm ship and returns 1o a port of the Uniteq

tates,

3. And where it appears from evidence, that
the megre hoy came on board of the vesse] iy
the porl of Baltimore in the capacity of a sery.
unt, and that he had for several years resideg
in New Jersey or New York, in the famity of
the master of the ship, the presumption is that
he was free, notwithstanding the déclaration of
the custom officer, that the master claimed him
&8 his slave

4. In no eveat ean this libel in rem for a for-
feitnre he sustained, sinee¢ it does not appear
from evidence, that the master, even il }ie
brought the celored boy in guestion from a for-
eign port or place, did so on board this partic-
ular vessel

In admiralty.

Mr. Durant, for the United Btates.
nr, Bradford, for respondcnt.

MeCALER, District Judge. This action
ig hrought against the vessel o have her de
clared lorfeited in conscequence, as it is al-
leged, of Ler having brought into this port
a ecolored person from & foreign port or
place.

It is shown by two officers of the custom-
house in this eity, that when they weat on
board the vessel shortly after her arrival in
port, that the master declared that the ne-
gro boy on board was his slave. This dec-
laration unexplained would doubtless raise
a strong presumption against the master, as
to hia intention of holding the negro In in-
voluntary servitude., But all the evidence
must be taken together. Two of the crew
of the vessel were examined, and testified
that the Doy came on board the vessel at
Baltimore as a servant, and had continued”
on board in that capacity during the voyage
to several foreign ports and back to this
port. Another witness testifies {hat he
knew the boy as long ago as 1842 in the city
of New York, where be was then empleyed
as a servant in the family of the master.
He algo testifies that he was the son of &
free woman in Rio Janeiro, who was her-
gelf employed in the family of the American
consul at that port,

‘Without taking into consideration the tes-
timony of the master or his wife, which was
received subject to objectionupon the ground
of interest, T am mnunable to discover any
viclation of law so far as this vessel is con-
cerned, It is :mnot shown that this master
while in command of this vessel, brought
the negro Doy from a foreign port or place.
It is elearly shown, on the contrary, that
the boy came on hoard in the capacity of 4
servant hefore the vessel sailed from the
port of Baltimore, It is also shown that he
was several years before that time residing
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jn New Jerscy or Now York in the family
of the master. The fair presumption on
the mind of ihe court, notwithstanding the
declaration of the custom-house officer, that
the master claimed him as his slave, i8, that
he was free before hie ever sailed on the
last voyage of this vessel Tlerve is noth-
ing in the aets of congress to prohibit the
employment of colored people on hoard of
an American vessel, and in this case, the
master, at the carliest opportunity, gave
bond to take this negro boy away with the
vessel aecording to the requisitions of the
atate law.

Let us suppose that ihis boy was a slave
when he left Baltimore; still, in the ab-
sence of all proof that he had been imporied
from a toreign port or place on board of
this vessel, there would be no ground for
forfeiture. 1f, by this master he were real-
Iy imported in another vessel, there is no
principle In law or justice which would Jus-
tify the forfeiture of the property of the
present inngcent owners. Even regarding
the boy as a slave when he sailed from
Baltimore, the case before the court cannot
be distingunished from that of U7, 8. v. The
(iaronne, 11 Pet. [36 T. 8] T3.

In that case certain persons, who were
slaved In Louisiana, were by their owners
taken to France as servants, and after some
iime, were by their own consent, sent hack
to New Orleans, The ships in which these
persons were passengers, were libeled for
alleged breaches of the act of congress of
April 20th, 1818, prohibiting the importation
of elaves into the Unilted Stales. It was
held by the supreme court of the Uniied
States, hat the provisions of the act of con-
gress do not apply to such cages. The ob-
ject of the law was to put an end to the
slave trade, and ito prevent the iniroduction
of slaves from foreign couniries. The lan-
guage of the statute cannot be properiy ap-
plied te persons of color who were domiciled
in the Tinited States, and who were brought
back to the United States—to their place of
residence—after a temporary absence.

In view of the law and evidence of this
case, I am of opinion that no decree of Lor-
feiture can be given ngainst this vessel

Case Wo. 15,915.
UGNITED STATES v. The OHIO,
[29 Leg. Int. 252;1 9 Phila. 448.]
District Court, B. D. Pennsylvania. Aug. 9,
1872.

BHIPPING — PUBLI¢ REGULATIONS — CANAL BOAT,

1. A laden boat, which, having no sail, cars,
or other motive power of its own, ia drawn, by
horses, throngh a ecanal, and from thence,
through navigable waters of the United States,

1 [Reprinted from 20 Leg. Int, 252, by per-
mission,]

{Case No. 15,915) U. 8. v. OHIO

by a steamer, to a market, is not within the
description of a ship or wvessel in the act of
congress of ebruary 18, 1793 [ Stat. 305],
“for enrolling and licensing ships or vessels o
be employed iu the coasting trade and fisheries,
and for regulating the same”

[Approved in U. 8, v. Pennsylvania Canal
Boat Nos. (8 and 69, Case No. 16,027.]

2. The applicability of the aet is not, in this
respect, enldarged or altered by the act of July
20, 1846 [9 Stat. 88}, excmpting such canal
boris without masts or steam power as were
then by law required (o be registered, licensed,
or enrolled and licensed, from hospital dues,
and from oflicial fees, &c., or by the tonnage
measurenient act of May 6, 18G4 [13 Stat. 69],
or by any other legislation of congress in which
the phrase vessel, or ships and vessels, wmay
have been variously defined or applied.

The following are the principal sections of
the met of congress of Itebruary 8, 1793 (1
Btat. 305), which have been cited with ref-
erence Lo the proceedings in this suit:

Bection 1: “That ships or vessels, enrolled
by wirtue of ‘An act for registering and
clearing wvessels, regulating the coasting
irade, and for other purposes,’ and those of
twenly tons and upwards, which shall be
enrolled after the last day of May next, in
pursuance of this act, and having a license
in force, or if lesg than twenty tons, not he-
ing enrolled, shall have & license in force
a8 18 hereinafter reduired, amnd no others,

ghall be deemed ships or vessels of the Unit-

ed States, entitled to the privileges of ships
or vessels employed in the coasting irade
or fisheries,”

Section 37: “That nothing in this act shall
be construed to extend io auy boat or light-
er not being masted, or, if masied and not
decked, employed in the harbor of any town
or city.”

Seetion 6. “That after the last day of
May next, every ship or vessel of {wenty
tons or upwards (other than such as are
registered) found trading between distriet
and district, or hetween different places in
the same district, or carrying on the fishery,
withont leing envolied and licensed, or If
Iess than i{wenty tons, and not less than five
tons, without a license, in manner as is
provided by this act, such ship or vessel, if
laden with goods, the growth or manufacture
of the United States only, (distilled spirits
excepted,) or in ballast, shall pay the same
fees and tonnage in every port of the United
States at which she may arrive, as ships
or vessels not Delonging to a citizen, or citi-
zens of the United States; and if she have
on hoard any articles of foreign growth or
manufactare, or distilled spirits, other than
sea storves, the ship or vessel, together with
Ler tackle, apparel and furniture, and the
lading found on board, shall be forfeited,
Provided, however, if such ship or vessel be
at sea, at the expiration of the time for
which the license was given, and the master
of such ship or vessel shall swenr or affirm
that such was the case, and shall within
forty-eight hours after his arrival deliver to
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the collector of the district in which he
shall first arrive, the licemse which ghall
liave expired, the forfeiture atoresaid ghall
not be incurred, nor shall the ship or vessel
be liable to pay the fees and tonnage afore-
said.”

The boat libelled was not registered, or
enrolled and licensed, or licensed. The put-
pose of the libel was io enforce the pay-
ment of the fees and tonnage dues which
would haye been payable it ihe boat were
a foreign vesscl. This boat was of a kind,
which, in gne of the opinlons quoted helow,
was described as follows: “Ihe boats in
question arc of peculiar character, not cox-
responding clogely, or in any other than a
most general way, with any other desecrip-
tion of water-borne vessel, They are ves-
sels in one sense, because they are things
which ecan and de coniain coal, and are
moved upon the water; but for substantive
and independent use, they do not come with-
in the popular notion of a ship or vegsel, any
more than any other water-tight box would
do. They arc a merc capacity of holding
and floating, and being puiled by an external
power, and nothing more. When the boat
iy passing through a lock, it is a bhox about
492 feet long, 10 feel wide, and 435 to & feet
deep: A runuing board of about onc foot
Twide extendls alony each side and across
one end, to forn o passageway for the
hands., At the other end there is a platform
planked over for about cight feet in extent,
to furnish accommedation to persons em-
ployed aboard, and to strengthen the work.
The coal +within is exposed to view, there
heing no deck, nor hatches, constituting a
temporary or occasional deck. When iwo
or more sections of the same deseription
have passed ibe lock and come info the
canul or river, they are connected end to end
by hinges, and are moved in"this conneciion
together. On a canal they are moved by
gne or more Lhorses or mules on the towing
path of the canal. In a river they are
moved by a steam ifug. A man and two
Pboys, or & woman in the place of one of the
boys, are the working hands, the horsc or
mule being ridden or driven by a hoy, and
the man and woman or the other boy re-
malning on board. When attached to the
steam tug, the horses or muleg are com-
mealy taken on board the tug, and the oper-
atives are witheut employment uuntil the
horse or mule begins the work of towing, in
the canal. The veszel or Doat, call it by
what name is thought best, has no moving
power within itself, nor can it be moved
otherwise than ip the mode thus deseribed.

~On a canal, a horse or mule, or some other

animal power, ig indispensable, fo give it
the capacity to transport anything,. On a
river, & steam tug, or a vessel that hag a
moving power within itself, is as necessary
to glve the boat the capacity to transport
anything, as the animal power is on the
towing path of a canal. The boat has, from

[27 Fed. Cas. pags 220]

its heing water-tight, capacity to contain
coal or anything else on the water ‘without
ginking; but of itself, or by virtue of any
machinery, whether mast and sail, or any-
thing else, it has no capacity whatever to
earry or transport anything; and when if jg
on a river or open water, it must be af.
tachoed to a vessel that has 2 mast and sail,
or machinery for motion, and it i8 only ag
an appurtenance to such & vessel for the
{ime being, that it hag any practical use in
transportation.”

Such boats, having first come into use long
after the commencement of the present cen-
tury, a gquestion which arose in 184H, and
has never heen decided, was, whether they
were vessels within the meaning and apphi-
cation of the act of 1793. In May, 1845, the
president of the Lehigh Coal & Navigation
Company, and certain officers of olher canal
companies, addressed letlers to the Honor-
able Robert J. Walker, then secretary of the
treasury, saying that their business was
threatened -with serious interruption from:
the proposed application to thelr seow-boats
employed in the trangportation of coal of the
provisiong of the act of 1793. They con-
tended that the act did not apply to their
boats, which could pot with any propriety
DLe considered as ‘ships or vesselg” within
the meaning of the act; which are navigated
hy persons without the slightest pretensiong
1o the character of “seamen;” which arc not
engaged in the ‘coasting trade;” which are
incapable of being employed without imme-
diate detection in any altempt to evade the
revenue laws; which have no masts, and
were not in existence or use at the time of
the passage of the act:

Acecompanying thesec communications were
the following opinions of counsel. "The first
of them, after giving the description of the
Dboats as above, proceeded:

“if the question, whether such a boat is
within the act of 1Sth of February, 1793, wvere
to be decided by the fact ot there having, or
1ot having, been a particular intention to in-
clude it, there could be no doubt that it is
not within the act, because there could have
been no particular intention to include a de-
geription of vessel, which, at the date of the
law had no existence, Neither canals, nor
canal boats, were at that time, or for many
years afterwards, known in the country, The
bhoais and the mode of pulling them in an open
river or bay, are attogether of subsequent in-
vention or adeption. But this consideration
ig hy nn means decisive of their not being em-
praced by the enrolment act of 1793. No new
variety of structure of boat or vessel can be
deemed exempt from the operation of the law,
if the general intent and provisions of the
law embrace it, merely upon the ground that
there tas no particular intention to compre-
hend it. If such boats are within the general
scope of the enrolment and license act, they
will be comprehended by 1i, notwithstanding
they are of recent inveniion and use. The
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general scope of the aet is first to De ascel-
tained. 1f that is s¢ Lroad as to comprehend
BYCTY gpecies of vessel ibat ig water berns,
and I8 capable of holding cargo, and of heing
moved by the power of aunother Doat, then
there is no ground for exempiing from its
gperation the Doats or vessels above deseribed,
gince thoy ave water horne, and are canable
of containing carzo, and are so moved. But
if the scope of the act is narrower than 1his,
and onty comprehends ships or vessels of celr-
tain characteristics, then the inguiry will be,
whether these canal boats have the requisite
characteristics.

wihe first head of inguiry then is, whether
guch boats are entifled to be enrolled and
licensed under that act, and to enjoy the priv-
jleges of ships and vesscls employed in the
coasting trade and fisheries. The act of 1793
does not expressly require that ships and

vessgels to be Included within it, shall have a
particular character, and that if they have
not, they shall De excluded. It requires af-
frmative qualifications, and if any kind of
water borne vessel is excluded, it is by im-
plication, and not by express terms. Its first
proviston in its first section is, that ships and
vessels enrolled and licensed, or if less than
twenty tons, having a license in force, and
ne others, shall be deemed ships or vessels
of the United States, entitled to the privileges
of ships or vessels employed in the coasting
trade or fisheries. ‘There i pathing in any
subsequent part of the act, which repeals or
fmpairs the forece of this enactment in regard
to any description of vessel whatever, If a
vesgel is not enrolled and licensed, or if of
less than twenty tons, is mot licensed, she is
not a ship or vesscl entitled to the privileges
of ships or vessels employed in the coasting
trade or fisheries. What the conseguences
are which arise from her not having those
privileges, must e ascertained from other
parts of the act; Dbut it ig clear that enrol-
ment and license are indispensable to confer
those privileges. Na ship or vessel indeed is,
by force of anything in the act, compelled to
take out an enrolment and license. She I8
free to go without it, or without any papers
at all, if she does mot elaim fo exercise the
privileges of an enrelled and licensed vessel.
But if she is found deing certain things men-
tioned in the 6th section, without an enrol-
ment and license, then she is acting in viola-
tion of the lavw, and the penalty prescribed by
the law attaches, if she and her acts and
doings come within the deseription in that
section.

“Although there is DO eXPress exclusion by
the et of any vessel from the henefit of en-
rolment, it is nevertheless true that the see-
ond section of the act does prescribe certain
qualifications and requisites, without ‘which a
ship or vesgel cannot be enrolied or licensed.
That sectien is explicit in requiring that for
the enrolment of any ship or vessel, she shall
have the same qualifications, and the same
requisites in all respecis shall he eomplied

(Case No. 15,915) U. 8. v. OHIO

with, which arc made necessary by iBe.act
entitled, ‘An act concerning the registering
and recording ships or vesscls, passed the 31st
December, 1793°; and without enumeriating
all of them, there are some which may ‘be re-
ferred to as heing necessarily eonfined to ves-
sels of o certain description, and not appli-
cable to such a kind of boat as is used for the
transportation of coal upon canals, snd I8
hereinbefore described. ‘Fhe carpenter’s cer-
tificate may first be referred to as setting out
what the law regards as the general or rather
universal description of every ship or vessel
that is entitled to enrolment and license. It
must set forfh besides other particulars, the
number of her deeks and masts, her length,
breadth, depth and tonnage. There are ofh-
ers, bat these are the only qualifications stat-
ed in the earpenter’s certificate, which it is
necessary to refer to. They may be regavded
as descriptive merely, or reguired only for the
purpose of identification; and doubiless they
are so'in part;  but as regards one of these
gqualifications, that of a declk, not only does
it pecessarily enter into the eharacter of a
gea-hoat, without which it is wholily ocut of
the guestion to speak of her as a coasler ov
as engaged in the sea-fisheries, but 1t is also
n fupdamentsd part of am enrolled ship or
vessel, without which the act of congress can-
not be executed in regard fo her.

wihe rule prescribed for ascertaining her
tonnage, necessarily implies that she lhas at
least one deck; for an element in the ad-
mengorement of the tonnage, is the depth
of the vessel from the under side of the deck
plank to the ceiling in the hold; and if she
hag no deck, she has 1o certain tonnage with-
in the law, cither ic be inserted in the en-
rolment or to be the basig on which her du-
ties are to be estimated under the law. It
is guite possible that an arbitrary line may
e taken from where the under side of the
deck plunk would probably be if the boat had
one: but that is mot within the enactment
of ibe law, nor will it give the tonnage which
ig the lawful tonnage by which duties are ¢s-
timated. The lawful tonnage is the tonnage
under deck, and if the vessel has 1o deck,
she has no such tonnage. THer tonnage may
be what she will carry without sinking the
boat, or falling overhoard; but that is not
the tonnage contemplated by the act of con-
gress. In fine, the Jaw does not recognige An
enrolled vessel without & deck; and there is
no matter of surprise in this, geeing that it
would be preposterous to suppose that the
owner of a vessel wwithout a deck, would
agk for the privileges of the coasting trade,
fisheries, &ec., which she could mnot enjoy.
Such a vessel wants gualifications that are
indispensable 1o a registry, and they are
equally so to enrvolment and license.

wihe certificate of enrolment, a form of
whieh ig given, descriptive in general ternrs
of all vesgels that are within the law, and
whicl is accompanied in the act by directions

for filing the blanks in the printed form with
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words descriptive of every vessel that can be
properly enrolled, in like manmer implies, it
it does not more than imply, that the vessel
is a decked vessel, It purports that the sur-
veyor has certified that she has at least one
deck, for it directs the number of decks {o
be inserted in a particular IMank, and scts
forth that the owner or person aeciing in his
behalf has agreed to the description. It is
possible that in practice a carpenter may cer-
tify that the vessel has no deck, and the cus-
tom house may fill the blank in the certificate

- of enrolment accordingly., But if they do,

they deviate from the act of congress, and
reject what the act expressly regnires, giv-
ing the privilege of enrolment to a vessel that
congress hag made oo provigion for, but the
contrary. When a deck iz aniing, and her
tonnage measurement is certified, it is impos-
gible that it should be any thing more than
conjectural tonnage. It cannot be ascertained
according to the rule prescribed by congress,
which is the only tule, and is the effective
rule by which, and by which only, her ton-
nage duty is ascertained.

“Not only the ohjects of the enrolment law,
bt its langnage in many paris do so describe
the ships and vessels comprehended by the
act, as to show that open boats without the
power of navigation in themsgelves, are not
within its provisions, and have not the ¢uali-
fications necessary for enrclment. When for-
feiture ig infficted for trading without a li-
cense, or nsing a forged or aliered license, or
the license of another vessel, it is inflicted on
the sghip or vessel with Ler tackle, apparel
and furniture. Ferfeiture is never inflicted
without this description of accompaniments
of a ship or vessel, in the commercial sense,
being annexed; and it is known that in the
law of insurance, these words comprehend
and cover the sails, yards, rigging, cables and
the like, the accompaniment of not only a
decked, but a masted vessel. Such is the
general commercial import of the words,
The words ‘ship or vessel, of themseives,
imply, in the ordinary acceptation -of mer-
chants and mariners, a vessel competent for
the gea. And in an aet concerning the ¢oast-
ing trade and the fisheries, this must em-
phatically Le their signification. It is wholly
jnadmissible to exitend them o a scow, OI
to a Doat, without a deck, that would be
swamped by the ordinary wwaves of the sea.
Such things do not rise to the dignity even
of a barge or row boat.

“After a careful examination of all parts
of the act, I entertain the opinion that such
a boat as is deseribed in the first part of this
opinion is not entitled to enrclment, She
wants the requigite gualifications. She can-
not be measured according o law, Her ton-
nage, which means tonnage under deck, can-
ot be ascertained, for she has no deck. She
can carry whatever can be put into her with-
out ginking ber; but though she has a ton-
nage capacity, she has no tonnage measure-
ment. She has no mast and wo deck, no

[27 Fed. Cas. page 222]

power to avail herself of the privileges grant-
ed, and it would be prepostercus to claim the
privileges for her, because, without the aid
of another vessel that is alsc corolled, she
could not exercise any of them.

“The thirty-seventh section of the act of
February 18, 1793, may be thought to mili-
tate against this view. That section enacts
that nothing in the aet shall be construed
to extend to any. boat or lighter not being
masted, or, it masted and not decked, em-
ployed in ihe harbor of u town or city. It
exompts from the operation of every part of
1he law, a decked boat without masts, and a
masted bhoat without decks, however em-
ployed in the harbor of a town or city. From
which it may De Inferrcd that a boat without
masts or deck is within the law, and may be
enrolled, But I regard this as a misappre-
hension of the design of that section. With-
in the harbor of a town or city, sueh as New
York for instance, and Philadelphia, boats
and lighters are necessary for the {ransporia-
tion of merchandise, foreign as well ag do-
mestie, from place to place, within the same
district, and possibly from one district to an-
other. In a large sense, such hoats may be
regarded as performing an act of {rading,

as often as they are so employed, and as go--

ing from place to place in the same district
when they go from New York to Brooklyn
or Staten Island, or from Seuthwark to Ken-
gington. To prohibit their use in this way,
would be to deprive the trade of a cily of an
essential accommodation; and it would be
prohibition if they were exposcd either to
forfeiture or to foreign duties, it found so
trading without enrolment and license, The
gection means therefore, o exempt boats so
emplorved with masts only, or with decks only,
from the operation of the act altogether. It
does not imply, that such boats, and still less
that beats without either masts or decks are
entitled to certificates of enrolment, but it
exempts boats with one only of the qualifi-
cationg, from the penalties of the law, if
their employment be thus limited. It implies
rather that boats withoui either masts or
decks, are not within the aet, by excepiing
Doats that are only masted or decked, and
not both, &8 not being within the operation of
any part of the act.

“It being clear then, according fo my opinion,
that a eanal boat such as 1 have described,
is not within the act entitied to enrolment,
as wanting the essential qualifications ve-
quired Ly law, the next inquiry is, whether
auch a boat is made incapable by law of the
use to which it is applied in the carrying of
coal in the mauner stated from distriet to
district, or from place to place within the
same district. And this, it will readily be
seen, is a question of great importance; for
if such boats have not the legal qualifica-
tions for enrolment and license, they cannot
be enrolled and licensed; and- if without
enrolment and license they cannot he used
in the manner deseribed, the carrying of
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eoal from Bristol to Philadelphin, or to
New York, through the Delaware and Ray-
itan Canal, is nimost necessarily destroyed,
for it can hardly be carried in any other
poats. If they cannot carry it, there must
be irapshipment into an enrolled vessel at
Brigtol, and if the enrolled wvessel cannot
pass through the Delaware and Raritan Ca-
nal, there must be another transhipment at
Bordentown, and again at Brunswick. Ca-
pals for the transportation of coal may be
regarded as almost superseded by the in-
terpretation. The impediment to the use
of these boats in the manner gtated, if found
anywhere in the act, is {0 be found in ihe
gixth section, which cnacts that every ship
ot vessel of twenty tons and upwards found
trading betsveen distriet and district, or be-
{weeen different places in ihe same district,
without being enrolled or licensed, or if less
{han twenty and not less than five ‘tons,
without & license, 1f Inden with goods the
growth or manufacture of the United States,
distilled spirits excepted, ghall pay the same
feos and tonnage in every port of the United
States where she may arrvive, as ships or
vessels not belonging fo citizens of the Unit-
od States; and if she has on board foreign
goods, &e., or distilled spirits, the ship or
vessel, together with her taclkle, apparel and
furniture, and the lading found on hoard,
shall be forfelted.

wihe force and effect of the prohibition,
lic in the words, ‘every ship or vessal found
trading,’ &c. The penalty can attach only
to such a hoat as is a ship or vessel, within
the meaning of the act, and is found trading
jn the mapner restrained or prohibited by
the act. Now I apprehend, in the first place,
that such a canal boat as has been descriv-
ed, is net a ship or vogsel in the sense of
the act. She has hardly any more of the
atiributes of a ship or vessel, in either com-
merelal or common language, than a raft of
logs on the water. Toards might be placed
upon such logs, and eoal might be piaced
upon the boards—and the whole might be
moved by ihe same power that moves such
canal boats. The circomstance of the raft's
containing or holding coal, and heing moved
upon the watel, would not make it & ship

or vessel in the sense of the act, though in -

a very general semse, it might be regarded
as a vessel. The canal boat deseribed, is
a geries ov succession of connected boxes,
which, whether separate or united at the
hinges, ig incapable of coasting, efther on the
gea or in a river, or of being moved by
any power within itself. Ti has no inde-
pendent or internal capacity whatever, ex-
cept thai of holding the coal. Its practical
use, its practical existence indeed, is as an
adjunct to something else. It cannot Dbe
concelved of ns a practical insirument of
any kind, except in connection with some-
thing external, that is to say. some external
animal power, on the shore, or some external
wind or steam power on the water, The act
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cannot he undersiood by its general Ianguage
io compreliend such a thing. The policy of
the law in regard either to ghips or seamen,
cannot be understoed to embrace such ma-
chines a8 these, or such persons as are em-
ployed to drive the horges or mules, or to
atiend to mere laborers’ duity on hoard. No
one intercst of either shipping 0T SeMINEN,
can he considersd as involved in them.

«put the material consideration remaing;
and ibat is a cousideration which opens 4
view of the subject which shows both prac-
tically and legally that these hoatis are never
in the predieament which brings on the pen-
alty of the law. Thile they are within the
canal, and are towed Dby 4 horse, it is un-
derstood that, whatever may have been the
doubt at one time, it has long been the set-
iled understanding, that the enrolment law
takes no cognizance of them. It is only
when they hecome an adjonet to a steam
tug, that the lawfulness of their employ-
ment is guestioned.

“I{ i obvious that the act of congress,
sn all its provisions, has reference 10 sep-
araie, uneonnected, independent ships or
vessels, moved or propelied hy a power with-
in themselves, and trading from district to
district, or between different places by their
own capacily. The ship or vessel i3 always
gpoken of in this charaecter. She is repre-
gented as the acting, moving, trading, and
transgressing body; and no oue can floubt
that this was the only acceptation in which
the words ‘ship or vesscl found trading,
from distriet to district,” could have been re-
ceived at the passage of the act. A scow
or hoat drawn by another bhoat, and depend-
ing wholly upon it for motion and change of
place, is not such a ghip or vessel. For all
purposes of irading, as well as for change
of place, the acting, moving, trading, and
transgressing bedy, Is the vessel that moves,
and the caual honts only as part of her. If
the moving or propelling boat is moving,
and trading in violation of law, the pecnalty
1 incurred; but if her moving aund trading
are lawrul, the manner in which she trans-
ports cargo does not make her trading un-
lawful. If the steam tug herself is not
gqualified to carry ohn such trade from dis-
trict to district, or between different places
in the same disirict, the law is violated by
her. But if she is go qualified, then no ot-
fence is committed, for in fact, as well as in
law, it s the steam tug that is found trad-
ing, and not the boxes or Toats that contain
the coal. The law regards the ship or ves-
gel as an offending agent—as a bedy that by
her owh capacity carries on the trade—and
if she is a mere sSCow Or floating box, at-
tached to another vessel that pulis or moves
her, her character is lost in that of the mov-
ing and acting vessel that carries her along.

«put the case that a steam boat bas &
constant attachment to her sides, of two
siich boats earrying coal or other merchan-
dize; can it be doubted that the steam tug
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ig the trader, and that her papers protect
the trade? If unlawful trade is carried on
with, or from, the boats, can it be doubted
that the bond given upon tle envolment af
the steam hoat, to secure the TUnited States
against her being emploved in an unlawful
trade, is forfeited? And it is thig that con-
stitutes fthe security of the government
against unlawful trading by such boats; that
they are a part, or adjunct of the vesgel that
navigates them, and as mueh a part of her,
as her own hoats during the whole voyage
from beginning to end—for they are con-
nected with her from the moment they are
attached to her, and are incapable of mo-
tion to or from different districts, or Qiffer-
ent places in the same district, without her.
If the steam tug is not the vessel found
trading, then she would not be 80, if she
Dlaced merchandize in her own boat, and
towed it at her own sternt; and if such canal
boats are to be regarded as found 1rading,
then the boat of the steam tug, if laden,
would be so regarded, and the bond of the
steam boat would not be answerable for
any unlawful trading with or from the boat.
Such a view of the act cannot be defended,
There iz no law that compels & coaster to
carty her eargo in her hold. She May carry
it on her deck. S8he may stow it in hor
boats on deck, If nécessary, oI convenient,
she may tow her boat with cirge in it
Whatever slie tows nnd moves from district
to district, or between different places in
the same district, is her trading. If lawful
to lier, it is lawful to the goods she carries,
and to the boats in which they are carried.
If unlawful to her, her bond ig forfeited.
“Again, unless some distinction is made
in behalf of open boats, not decked, in car-
rying coal from district to district, when
drawn by anetber boat, I know not how the
most ordinary intercourse between different
districts on the same river is to be carried
on. From Rristol, in Pennsylvania, to Bur-
lington, in New J ersey, coal must he tran-
shipped at Bristol, into an enrolled coaster,
and carried under deck to Burlington, on the
opposite side of the river. I think it canngt
be protected in the open boat, under the
section which exempts from forfeiture boats
employed in the harbor of g city or town,
The coal boats nre not so employed; and
the harbor of Bristol is not the harbor of
Burlington, nor vice versa. ‘The evils of the
contrary construction seem to he immense,.
“After careful consideration of the case,
under the acts of congress, T am of the
opinion that the boats in question cannot
be legally enrolled amd licensed: and that,
whether in a canal, pulled by horse or mule,
¢t on tide water, or in an open river or bay,
attached to a steam tug which draws them
v7ith their loading of coal, they are not in
violation of law, nor is the law violated in
any way, in their being deawn from district
to distriet, or hetween different places in
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steam tug herself iz enrolled and licensed tg.
carry on the coasting trade.
“Hor. Binney,
“Philada., May 18, 1845,

“A suggestion has beeu made by one of the
mnanagers of the compuny, which, as an j-
lustration of part of the breceding opinion,
appears t0 have great force. The penalty
under the sixth section for trading with do-
mestic produce, is' the payment of the same
Tecs and tonnage as ships or vesscls not pe-
longing to the United States. But the ton-
nage is matter of admecasurement depending
on & deck. How then can the penzlty be ap-
plied to an undecked boat? ‘This aiso shows.
thai congress did pot mean to include such a
boat within the prohibition.

“Hor. Binney.

“Philads., May 14, 1845

“Philada., May 14, 1845. I fully eoncur i
the foregoing opinion of Mr, Binney,
“J, K. Kane”

“I do not doubt that the floating coal
chests or hoxes used on the Lehigh and Del-
aware Canals, and parficularly described im
the opinion of Mr. Binney, wonld be em-
braced by the general DPhrase ‘vessel’ emn-
prloyed in the repealed act of congress of the
1st of September, 1789, and in the suhsisting:
act of the 18th of February, 1793, relating to
the coasting trade. Their rough and primi-
tive character, and their being without masts,
or decks, or keels, or rudders, could nof with-
draw them from the comprehensiveness of
ibat term. Nor do T doubt that sueh ves-
sels, although unprovided with a, motive pow-
er within themsclves, being without sails, or
steam, or even oars or pushing poles, might,
nevertheless, if dragged from one side of a
river in cne collection district, to the other
side, and into a different colleetion distriet,
by means of open wherries or batteaux, or by
long ropes, as it is stil common with Terry
hoats or scows, fall within the general scope
of those acts of congress, if othorwise liable
to do so. TYet, I am clear in the opinion,
that by these Iaws, the enrolment and licens-
ing are mere modes of recelving particular
privileges and immunities to certain descrip-
tions of Awerican vessels—not to all Aper-
ican vessels—and that these Noating coal
chests or boxes do not, and really cannot,.
come up to the reguirements on which only
they could he entitled to enrolment and Ii-
cense, or be held subject to the fees and ton-
nage of foreign vessels, These requirements.
are fullty adverted to by Mr. Binney, or L
would repeat them.

“G. M. Dallas,
“May 17, 1845

Before and after the date of these opiuions,,
canal boats of other kinds, with motive pove-
er of their own,—sails, oars, or steam,—were-
also used for transporting coal and other

the same district, by a steamn tug, if the

cargoes through canals, and from thence,
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through navigable waters, to market. 1n the
Delaware and Raritan Canal, in 1848, four
canal boats with sails, and four others pro-
pelled by steam, were thus in use. In ihe
slacl water and canal navigation of the Con-
necticut, small steamers had been previously,
and were aftétwards used; and on the state
canalg of New York, steamers have gmince

‘peen used. Some of the boats, large and

small, drawn by horses through canals, have
always been provided with oars for use arter
leaving the carals. The number of such
boats with oars has Deen reduced since the
commencement of the use of steam tugs.

An act of July 20, 1846 (B Stat, 39), “to
exempt canal heats from the paymoent of fees
and hospital money,” was in the words, “The
owner of owners, master or captain, or oth-
er persons employed in navigating canal
boats without masts or steam power, now by
law required to be registered, licensed, or en-
rolled and licensed, shall not be required fo
pay any magrine hospital tax or money; nor
shall the persons employed to navigate such
beats receive any benefit or advantage from
the marine hospital fund; nor shall such
owner or owners, master or captain, or other
persons, be required to pay fees or make any
compensation for such register, license, or
enrolment and license; nor shall any such
bbat be subject to be libelled in any court of
the United States for the wages of any per-
Son or persons, who may be employed on
hoard thereof, or in navigating the same.”
And all acts, &, repugnant to this act, were
thereby repealed.

“An act to rogulate the admeasureinent of
tonnage of ships and vessels of the TUnited
States,” was passed on May 6, 1864 (13 Stat.
69). In section 3 of this act, the phrase
“open vessel,” is used to designate a vessol
without a deck. The section prescribes the
manner of ascertaining by admeasurement,
the register tonnage of vessels with a deck
or decks, and also provides for ascertaining
the tonnage of open vessels by admeasure-
ment. Section 4 limits the charge for the
measurement and certifying of tonnage, so
that it shall not exceed one doliar and fifty
cents for each transverse section under the
tonnage deck, and three dollars for measuring
each between decks above the tonnage deck,
and one dollar and fitty cents for each Roop,
or closed in space, available for cargo or
stores, or for the berthing or accommodation
of passengers, or ofiicers and crew, above the
upper or spar deck, ‘The act contains no ex-
Dress provision for any charge or compen-
sation whatever, as to open vessels., Section
5 is in the words: “The provisions of this
act, shall not be deemed to apply to any ves-
sel not required by law to be registered, or
enrolled or licensed, and all acts, or parts of
acts, inconsistent with the provisions of this
fdef, are hereby repealed.”

The concluding clause of the act of March
8, 1851, limiting the liability of ship own-
ers (B Btat. 635, 636), provides, that the act
27FED. cAS.—15
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shall not apply to the owner of any canal
hoat, barge, or lighter, or to any vessel of
any description whatsoever, used in rivers or
inland navigation, The revenuc act of July,
1862, § 15 (12 Stai. 558), imposed an addi-
tional tonnage duty on all ships, vesscls, or
steamers, entered at any custom bouse in
the United States, from any foreign port
or place, or from amy port or place in the
United Stafes, or belonging wholly, or in
part, to subjects of foreign poewers, provided,
that the tax or duty should not be collected
more than once in each year on any ship,
vessel, or steamer, having a license to trade
betvween different districts of the Tnited
States. The internal revenue act of June 30,
1864, § 103 (13 Stat. 275), imposed a duty of
25 per cent upon the gross receipls of ev-
ery railroad, capal, steamboat, ship, barge,
caral Dboat, or other vessel, or any stage
coach, or other vehicle cugaged or cuployved
in transporting passengers, or property for
hire. The amendatory aet of March 3, 1865,
§ 4 (Id. 493), increased the tonnage duty still
further; and exempted the rcceipls of ves-
sels paying fonnage duty from the ‘tax of
2% per cent. The ninth section of the inter-
nal revenue act of 13th of July, 1866 (14 Stat.
136), amended the 103d section of the aet of
18G4, by striking ont all after the enacting
clause, and substituting enaciments impos-
ing a tax of 2% per cent on the gross re-
ceipts from passengers and mail carried by
railroad, canal, steamboat, ship, barge, canal
boat, or otlier vessel or stage, coach or other
vehicle, with ipeidental reguiations, and with
certain cxceptions and qualifications. It wag
further provided, that all hoats, barges, and
flats, not used for carrying passengers, nhor
propelled by steam or sails, which are float-
ed or towed by tug hoats or horses, and used
exclusively for carrying coal, oil, minerals, or
agricultural products te market, should be
required hereafter, in lieu of enrolment fees
or tonnage tax, to pay an annual special
tax of five dollars, for each boat of a capac-
ity excecding twenty-five, and not exceed:
ing onme hundred tons, and ten dollars for
each boat of greater capacity. This proviso
is repealed by the act of July 14, 1870. Sec-
tion 33 of an amendatory act of Mareh '3,
1867 (14 Stat. 484, 483), was in the words:
“The tonnage duty now imposed on all ships,
vessels, or steamers, engaged in foreign or
domestic commerce, ghall he levied but once
within one year; and, when paid by such
ship, vessel, or steamer, no further tonnage
tax shall be collected within one year from
the date of such payment.”

An aet further to prevent smuggling, &c.,
passed July 18, 1868 (14 Stat. 178), § 1, enacts
that, "for the purposes of the aet, the term
vesgel, whenever therein used, shall be held
to include every description of water-craft,
raft, vehicle, and contrivance, used, or capa-
able of being used, as a means or auxiliary of
transportation, on or by <water; and the term
vehicle, to include every description of car




U. 5. v. OHIO (Case No. 15,915)

riage, wagon, engine, car, sleigh, sled, sledge,
hurdle, cart, and other artificial contrivance
used, or capable of being used, as a means or
auxiliary of transportation on land. Section
28 enacted, that all vessels, which, under the
provisions of the above mentioned fifteenth
section of the aet of July 14, 1862, and fourth
seclion of the amendatory act, of March 3,
1865, were exempted from paying tounage
duties more than once in a year, shonld pay
the same at their first elearance in each cal-
endar year; provided, that all licenzed, and
enrolled and licensed vessels, should pay the
duty when taking cut their respective enrol-
ments or liCenses, if the same had nel been
previcusly paid; and provided further, that
tothing in the act showld be construed to pre-
vent customs officers from collecting such ton-
nage duty at the entry of any vessel during
the year, if not previously paid; and provided
further, that alf vessels, which were subject
to enrolment or leense, should therealter, be
liable to the payment of the fecs established
by law, for services of customs officers in-
cident thereto.

The {Wventy-ffth section of the act of July
14, 1870, to reduce internal iaxes, &c. (16
Stat, 2069), so amended section 15 of the act
of July 14, 1862, and section 4 of the amenda-
tory act of Mareh 3, 1865, that no ship, ves-
sel, steamer, barge, or flat, belonging to any
citizen of the Uniled States, trading from one
port or point within the United States, to an-
other port or point in the United States, or
employed in the bank, whale, or other figh-
eries, should thereafter, be subject to the ton-
nage tax or duty provided for in those acts;
“and the provise in section 103" of the act of
June 30, 1864, “requiring an annual special
tax (o be paid by boats, barges, and flats,”
was repealed. The intended subject of thig
repeal, was obviously the proviso contained
in that part of the ninth seetion of the act of
July 13, 1866, which had been therehy substi-
tuted for the 103d section of the act of JTune
30, 1884, The effect of the act of 1870, was to
exclude wholly the application of previous
and exisking internal revenue laws io the
hoats in question.

The district attorney, Mr. A. H, Smith, and
the assistant district attorney, Mr. VYalentine,
contended that the act of 184G, and the ton-
nage register act of 1864, were in effect legis-
lative declarations that the act of 1793 was
applicable to such boats, that the enactment
in the revenue law of 1866, imposing a spe-
clal tax, in lieu of enrolment fees or tonnage
tax, was a legislative declaration, that such
boats had been liable to such fees and ton-
nage tax, and that the repeal of the latter
act in 1870, revived this two-fold liability.
They contended, therefore, that if there had
otherwise Dheen doubt of the applicability of
the act of 1793, the doubt was removed by
the sabsequent legislation.

Mr. Gibbons, for the claimant [Boyle}, de-
nied the applieabllity of the act of 1793, to
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arguments contajned in the above opinions
of counsel. He also contended that the act
cotld not be understood as applicable to ves-
sels of a kind unknown when it was passed;
that the transportation of coal in these boats,
was not a trading within the meaning of the
act; that the act of 1846, left open to future
decision the guestion of the effect of the for-
mer act, exemnpting the boats from fees and
charges, whether otherwise liable to them or
not; that the tonnage act of 1864 did not an-
nul the excmption, or ereate any new listbility
of such hoats,

CADWALADER, District Judge. The
word “trading” may have meanings which
vary with its different applications. In laws
concerning navigation, every vessel carrying
4 Cargo Or passcengers may in general be con-
sidered as trading. Boats of the kind in ques-
tion, though, in the language of the repealed
proviso of the internal revenue act of 1863,
"used exclugively for carrying coal, oil, min-
erals or agrienltural products to market,”
would be considered as trading, within the
meaning of the aet of 1783, if it were other-
wise applicable. See [Gibbons v. Ogden] 9
Wheat, 122 TU. 8.7 215219, 1 think that the
act of 1793, if the thirty-seventh seection had
been omitted, would have been applicable to
everything afioat, navigable by motive power
of its own, and transporting a cargo, whether
the motive power were that of ocars, that of
saily, or that of steam, whether the vessel
were of 8 kind which was known at the date
of the act or not, and whether she had a deck
or was open, Jf a more limited meaning
were atfributed fo the phrase ship or vessel,
purposes of the act might be frustrated. The
thirty-seventh section shows, that an express
exception was considered necessary, in order
to prevent the act from being applicable to
boats of more than five tons, moved only by
oars, If the section had been omifted, there
would be no more reason to exclude steamers
from the application of the act of 1793, than
to exclode vessels propelled, in the primitive
manner, by oars, of whose use the Tfrequency
has heen diminighed by the innovation of
steam tugs. See [Gibbons v. Qgden] 9 Wheat.
[22 T. 8.3 219, 220.

Here, two alternative, and very different in-
terpretations - of the thirty-seventh section,
must be congidered. The section, according
to one interpretation, exeludes from the oper-
ation of every part of the act, all boats ov
lighters whatsoever, which are not masted;
and, of boats and lighters which are masted
and not decked, exeludes only such as are em-
ployed in the harbor of any towm or city.
According to the other interpretation, the
qualification of Lieing employed in the harbor
of a town or city, extends to all the subjects
of the section; 'so that the exception from
the operation of the act includes no boazt or
lighter not masted, unless it is employed in
such a harbor. According to the former in-

such boats. He relied upon reasons and

terpretation, ihe boats in question, as they
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have no mast, could pot be subjects of the
act of 1793, for any purpose. According to
the laiter interpretation, the gunestion of the
applieahility of the aecl, eannot thus be sum-
marily disposed of. In deciding between the
two interpretations of the thirty-seventh sec-
tiom, it must be remcmbered, thut puncination
of a statute forms no partof it,and is notrec-
ognizable as conirolling its interpretation.
4 Durn. & B [4 Term R.] 63, 6G6; L. R. 3 C.
P. 519, 521, 522; 9 Gray, 885. Aund see [Ew-
ing v. Burnct] 11 Tet. (36 U. 8] 54 But it
is neeessary to find, if possible, a meaning
and parpose for every word of the sectioh.

If the first of the interpretations be adovted,
every word will have its fair and full effect.
«Npthing in the act” will then “be construed
to extend to any Dboat or lighter not being
masted—or, if masted, and not decked, cm-
ployed in the harbor of any town or city.”
But, according to the second interpretation,
the word “and” has no effect, which I8 not
repugrant or embarrassing. Therefore, if the
question were new, I would bave no difficulty
in deciding that the thirty-seventh section of
the act of 1793, cxecluded the boats in guestion
from the applicaiion of the act of 1793, if it
would otherwise have been applieable to
them. But the second inferpretation of the
section, appears to have been sc generally
adopted, though I de¢ not se¢ for what suffi-
clent reason, that I am constrained to doubt
the correctness of my opinion upen the point,
Therefore, a8 L am also of opinion that, al-
though the second interpretation were the cor-
rect one, the conclusion would nevertheless
be the same, I will, in what follows, consider
the question of the applicability of the act of
1793 to thesc Dboats upeon the assumption,
swwhich seems to have been so general, that the
thirty-seventh section dees not apply to them,
but applies to such boats only as arc cmploy-
ed in the harbor of a town or city. I think
the act inapplicable fo the boats in gquestion,
because they are without oars, or masts, or
steam, or motive power of any kind which
can Dbe called their own. TFor this reason,
they are net included in the ordinary general
description, of ships or vessels, which is the
only designatien contained in the act,

A vessel of private ownership represents
an organization which is part of the social
system ef the couniry io which she belongs.
In this representative character, she hag legal
attributes, and legal rights, and may incur
legal responsibilities, however and by whom-
soever she may he navigated. [The China v.
Walsh] 7 Wall, [T4 U. 8] 53. And see [The
James Gray v. The John Fraser] 21 How. [62
T. 8.] 191, 192. The sole purpose of this or-
ganization ig her navigation, and ifs incldents.
That which cannet be made navigable
through any internal command of a propelling
foree, cannot, in a strict sense, be, nautically
speaking, a vewsel, though she may be called
such for the convenience of identifying her
with what was once navigable, and may, in
some cases, become so again. This remark
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rapplies  variously under different circums-

stances. It may apply to a vessel when she
is lai@ up in a port, at home or abroad, or
when she is an absoluite wreck, whether
stranded or aficat; and may have a ¢ualified
applicability to a vessel’s own boat when it is
towed astern. The case of a sailing vessel
which is lashed to the side of a steam-ing, is
also temporarily an example., The supreme
court have said, that **whencver the tug, un-
der the charge of her own masier and crew,
and in the usual and ordinary coursc of such
an employment, undertakes fo trapsport an-
other vessel which, for the {ime being, has
neither her master nor c¢rew on board, from
one point to another, over waters where such
accessory motive power iz necessarily, or
nsually employed, she must be held responsi-
ble for the proper navigalion of both vessels;
and thircdl persons suffering damage, through
the fault of those in charge of the vessels,
must, under such circumstances, look to the

tng, her master or owners, for any injuries’

that vessels or cargo may reccive by such
means.” [Siurgis v. Boyer] 24 How. |65 T.
8. 122, When the towage is by a hawser,
the wvessel towed is not liable except so far
only as her movements are at her own coin-
mand, and she is in faul{, or negligent in re-
spect of them, [The James Gray v. T'he John
Frascr] 21 How. [62 U. 8.] 193, 154,

The reason is much stronger, and its appli-
cation more simple, in the case of the boats
in question. They are absolutely, at all times,
without motive power at their command.
Though ordinarily called beats, they have
been also more properly designated as floating
trunks or boxes. "They are not subject to ad-
miralty and maritime jurisdiction. Judge
Nelson was inelined to this opizion. Ile
thought thai they were not ships or vessels,
when upon public navigable waters, because
they had no power as respects navigation up-
on such waters, The Ann Arbor [Case No.
408], A. D. 1858. 'The intimation was extra-
judicial, the deeision upon the werits heing
against the libellant. "There had, however,
heen a previous decision of Judge Guier
against the admiralty jurisdiction. He said
that such boats were not ships or vessels in
the maritime sense of the term; and added,
that they do not take out a coasting license,
Jones v. The Coal Barges [Id. 74581, A. D.
1855, This dictum is in point vpon the pres-
ent question. But it will be necessary 1o con-
sider the guestion upon original grounds, be-
cause the case before Judge Grier was that of
one of the canal boats on the Monongaheln,
wwhich are described in the report somewhat
differently from the deseription of the boais
in question here; and also because laws con-
cerning navigation may apply incidentally to
what are not subjects of admiralty and mari-
time jurisdiction.

Certainly, iowever, suck a boat as is here in
guestion is not a vessel in any sense in which
the word is ovdinarily used in Iaws concerning
navigation. In the aet of 1851, limiting the
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liability of ship owners, the general phrase,
“ship or vessel,” must be understood as appli-
cable only to a vessel responsibly navigaied.
Therefore, if the concluding provision, that
the act shall not apply to the owner of any
canal boat, barge ov lighter, or to any vessel
of any description whatsoever, nged in rivers
or inland navigation, had heen omitted, the
former general phrase, if applieable to canal
boats, would not have included any others
than such as have sails, oars, or steam power
of their own. To make the word vessel, or
boat, in an act of legislation of any kind, ap-
plicable te the boats in guestion, superadded
words of special description have been ‘con-
sidered neeessary. Thus, in the repealed pro-
viso of the internal revenue act of 1866, they
were described as boats not propelled by
gteam or sail, which are floated or towed vy
tug-beats or horses. In the first scction of the
act of the same year against smuggling, it
was thought necessary to provide expressly
that for the purposes of that act the term ves-
sel should be held to include every descrip-
tion of watercraft, raft, vehicle and contriv-
ance used, or capable of being used, as a
means or auxiliary of transportation, un or by
water. This amplified forin of descripiion
would not have been adopted, if the word
“vessel,” unexplained, had been deemed of co-
extensive import. If the description, thus
amplified, includes the boats in question for
the purposes of that act, they are so included
by force of the phrase “mmeans or auxiliary of
transportation on or by water.” .
Vessols to whieh the act of 1793 appHes,
and which, on compliance with its require-
ments, are cntitled to the privileges and ex-
emptions conferred by it, must be owned amd
commanded by citizens of the United States,
Before any boats like those in guestion were
known, an act of congress of March 12, 1812
(2 Btat. 694, allowed steamnboats employed
only in rivers or bays of the United Siates,
owned wholly or in part, by resident aliens,
to be enrolled and licensed as if they belong-
ed to citizens of the United States, according
to, and subject to, all the conditions, limiia-
tions and provisions contained in the act of
1793, The tugs which tow the boats in ques-
tion may thus be owned by resident for eign-
ers, The enactment of 1812 was not mention-
ed in the argument of this case. But my at-
tention was drawn to the act by an observa-
tion of counsel, that a great mwany of the boats
in question ave owned, or in the charge of
resident aliens. 1f such a fact hag heen whol-
ly disregarded for the greater part of Lalt a
century, the most rational explanation is, that
the exemption of the steam tug, which alone
has the motive power, has been regarded as
including that of tle tow which has no inde-
pendent npavigability. The suggestion that
the character and amount of the feegz and
charges for iransporting coal, or any thing
else, from the interior of the country to 2
domestic marlket iy towage, nay vary as the
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tow or having charge of it, has, or has not,
beceme a naturalized citizen, seems absurd,

If (he foregoing views are correct, the
words of the aet of 1793 do not apply to canal
hoats having no motive power of their own,
buf, according o the sccond interpretation of
the thirty-seventh section, apply to canal
boats of a certain tonpage, which, though
without masts or steam-power, have oars,
That the latter boats, when in riversz and
bays, bave the command of their own move-
ments, with consequent responsibilities, might
be a sufficient reason, that they should be re-
quirable to be licensed, or enrolled and -
censed, But that they should incur the in-
cidental burd(,nfs of coastwise maritime navi-
gation was nevertheless very incongiruous fo
the nature of inland navigation. This may
explain the purpose, or one of the purposes,
of the act of July 20, 1848, It may have been
a reconciling purpose to remove this incon-
gruity, and yet fulfil the exigency of the act
of 1793, by relieving canal boats with oars of
all maritime burdens without digpensing with
the requirement of a license or enrolment and
license, Another purpose of the act of 1848
may have been to meet provisionally in like
manaer, any future decision of the case of
canal boats like those now in question, which
had then been & disputed case, If this two-
fold purpose existed it would have been at-
tained by defining in the act, the subjects of
it as “canal beats without masts or steam-
power,” and cxempting them from the pe-
caliarly maritime burdens of hospital dues,
fees and charges of registering, enrolling or
licensing, and subjection to libels for WAECS,
The Dboats thus exempted, whelber provided
with oars or not, were according to this in-
terpretation, sueh boats only as were then,
“by law, required to be registered, licensed,
or cnrolled and licensed,”

The opinions of counsel which have been
mentioned in the course of the argument, and
the aceompanying letters Tfrom the officers of
canal companies, were filed in 1843, in the
treasury department, where they now remain..
There can be Hitle doubt, if any, that ihese
papers were before the eyes of the framer of
the act of 1846. It is, therefore, extremely
probable that he had in view the two-fold
purpose which hag been suggested. But, un-
less the words of the act sustain the cense-
quently suggested interpretation, it cannot he
adopted. The intention of a law maker is to
be legally deduced, not from what may thus.

-have been hiz probable purpose, but from

the meaning of the words which he has used.
Here I doubt greatly whether the meaning of
the words authorize the suggested interpreta-
tion of the act of 1846. In the contexts of
this aet, wherever the phrase cansdl hoats
without masts or steam power oceurs, it is
neveyr usad otherwise than in eonnection with
persons employed to navigate them. Tt is
true that the former expression is once used
with a disjunctive relation to the owners.

Irishman, German or Englishman owning the .

But it is also twice used without any possi-
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pility of such an alternative relation. The
words, “nor shall the persons employed to
pavigate such boats receive any benefit or ad-
vantage from the marine hospital fund,” and
the provision against libelling any such boat
for the wages of any person or persons en-
ployed on board or in navigating her, are thus
applicable fo such canal bouats onty as have
pars. Therefore, I incline to the opinion that
the application of the words of the act is
Hmited fo such as have oars, The provision
against libeling for wages would otherwise be
insensible, a8 well as the provisions concern-
ing persons navigating the boats. The only
doubt i8, whether the act applied likewise to
the boats in question. This doubt is, to say
the least, very greaf,

The pointis quite immaterial, if T am right
in thinking as I Jo, that there is no inten-
tion apparent in the act of 1848, to deter-
mine to what hoats the act of 1793, applied.
It vwas, however, in the argument, assumed
that the act of 1846 indicates a lbelief on the
part of congress, that all canal boats with-
out masts or steam power, including the
boats_in question, were, by law, required to
be registered or licensed, or enrolled and
licensed; in other words, a belief that the act
of 1793 applied to all such bhoats. Though
I think the assumption erroncous, it will not
be amiss to consider whether, if the words
of the act of 1846 imported such a legisla-
tive Dbelief, they would affect ihe decision,
If such were the meaning of the words they
would, as we have seen, misconstrue 1he act
of 1783. Words of legislation importing an
erconeous construction of a pre-existing stat-
ute have not the effect of a taw establishing
the construction as valid for the future, un-
less they also Import a declaratory or other
cnactment. 'This rule, however well estab-
lizshed, is very seldom applied, because there
is no invariable forim of a declaratory stat-
ute, and the legisiature may at present enact
how a prior one shall be construed in futare.
We have also constant cxperience that sue-
cessive statutes on the same subject may be
read in connection with one another and
harmonized, as if they together constituted
one and the same law. These explanations
and gualifications of the rute do not abrogate
it. My predecessor, Judge Hopkinson, stat-
ed the rule too broadly perhaps, when le
denied that a legislature had a right to im-
Pose upon a court their construction of their
Statutes previously passed. He said that
it was for the court to construe the law;
but added that it was the right and duty of
A judge to look into all the statutes made
upon the same subject to discover what was
the intention of amy of their provisions,
thus to ascertain the true meaning and con-
struction by his own judgment, and not by
any subsequent legislative declaration of in-
tention or construction. § Pet. [38 T, 8]
Append. 734, The rule, and a proper qual-
ification of it, were stated with precision by
Chief Justice Mavshall. He said that a mis-
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taken opinion of the legislature concerning
the law, does not make the law, but thai if
the mistake is manifested in words compe-
tent to make the law in future, there is no
principle whicn can deny them this effect,
and that a law, not in form declaratory,
though incperative on the past, may act in
foture, by expressing the sense of the legis-
lature on the existing law as plainly as a
declaratory  ael.  [Postmaster-Qeneral v,
Karly] 12 Wheat: [25 U. 8] 148, 149. In an
Iinglish case, Le Blane, J., said, that a court
if clear in their coustruetion of a statuie,
would be bound to give it effeet, though
they should be of opinion that an erroneous
congtruction had been put upon it by subse-
quent statutes. 16 Bast, 326. In that case,
the framers of a statute had, in reciiing a
prior statute, misconstroed it. Lord I¢llen-
borough said that he might be under a com-
pulsion, through subsequent stalutes, to put
a perverse and unnatural interpretation on
the original statute, but that he would en-
deavor as far as he could, without vielating
the fair rules of consttuction, to maintain
the integrity of the original text, unvitiated
by subsequent constrmetion, it he might so
say. Id, 819, 320, Affer stating and ex-
plaining the misconstruetion, which consist
¢d In misreciting the effect of the original
stalute, he asked whether the frainers of the
migconstruing statute had imposed upon the
court, by any enactment, the necessity of
adopting that which he must assume to he
their ezror if the words of the prior act were
intelligible in themselves. In his opinion
the recital in the subsequent act could not
overrule the plain infelligible sense of the
prior one. Td. 324, 325. WWhere a perpetual
siatute, English or colonial, was, through
legistative inadvertence, continued in forece
by the words of a subsequent statute, until
the end of the legislative session, or for
two years, the perpetual statute was not
abrogated, but continued in foree after ei-
ther period limited. Hobart, 215; T. Raym.
387. An act of the legislature of Pennsyl-
vania subjected all real estate within one of
the corporate municipalities of a county to a
lien for assessments, to which all real es-
tate in the county had, by a former act, been
made subject The supreme court of the
state said that the passing of the subse-
quent act, at most, only proved that the leg-
islature were not then aware that the assess-
ments had been made liens by the previous
act; and added that it conld not be sustain-
ed for a moment, that the legislature’s mis-
take or misapprehension of the law in this
respect would make it different from what
it really was. 5§ Rawle, 817. A series of
English statutes prohibiting and restricting
commerce, &ec, with enemies were forensi-
cally reviewed in 1794, 6 Durn. & I [6
Term R.] 8844, 47-50. Many of these en-
actments indicated that the parliament re-
celved the prohibitions necessary in order
to malke such trading and intercourse illegal.

o i
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Most of the legislative provisions on the
subject were otherwise unnecessary. But
they were wholly disregarded in this respect
by deeisious of the king’s hench, (8 Dwrn. &
E. [6 Tcrm R.] 23, 35; 8 Durn. & . [8 Term
R.] 548, 561), and had previously been so
disregarded by the cowrt of admiralty (A
C. Rol. Adm, 196, 220).

If the law of 1846 had contained words of
equivalent effect with a reecital that the
boats in gquestion were included in the law of
1793, the only enactment in the law of 1846
would be the concession of an exemption
from ecertain supposed liabilities. Such a
legislative concession would not constitufe
an enactment ineluding the boats in that de-
geription, or otherwise cnlarging the effect
of the act of 1793. The authorities which
have been cited therefore, show that the de-
cision of this case cannot be affected by the
act of 1846, It ig not necessary to con-
sider the tonnage measurement act of 1864,
heeause the fifth seetion excludes the ap-
plication of the act to any vessel not re-
(uired by the law to be registered, or en-
rolied or licensed.

As to every question in this case, the act
of 1870 has excluded wholly the application
of the internal revenue laws of 1862, 18G4,
1865, and 1866. If they had continued in
force, the only question which would have
required attention, has, in principle, been
dispused of in considering the act of 1848,
This question would have arisen upen the
words “in licu of enrolmient fees or tonnage
tax,” in the proviso contained in that part
of the ninth section of the revenue act of
186G, which was thereby substituted for the
108d section of the revenue act of 1864, If
these words indicated a legislative belief
that the Dboats in question were subject to
the payment of enrolinent fees or tonnage
tax, they were words not of cnactment, but
recital, and misrecited the existing law.
But the repeal of the proviso deprives the
question of any importance which might oth-
erwise have been atiributable to it. The
only act of congress, which has not been
sufficiently considered, is a provision of the
twenty-eighth section of the act of (1866,
agninst smuggling. The provision is, that
all vessels, which were subject to enrolment
or license, should thereafter he liable to the
payment of the fecs for services of customs
officers, Incident thereto. This provision,
cousidered as an isolated enactment, would
be of no significance in the case, If, ag to
those canal boats which are included in the
description of vessels, in the act of 1793, the
provision repealed the exemption from cer-
tain maritime charges, of whieh such eanal
hoats had been relieved by the act of 1846,
the process of legislation to deprive them
of the exemption, was indirect, and the ex-
position of the purpose to do =0 was ob-
scure. Baut, if such was the legislative in-
tention, it could not extend beyond the sub-
Jects of the former exemption; and, if I
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have rightly interpreted the act of 1848,
which conceded the exemption, the act ap-
plicd only to such canal Dhoats, without
masgts or steam power, as have oars.

The peint of inguiry is, however, different.
The question is upon the etfeet of the 1st
seetion of the act against smugegling on this
provision of the twenty-cighth section. The
first section, which has already becn guoted,
extends, for the purposes of the aet, the
meaning of the word vessel, so as to malke
it, for such purposes, include every descrip-
tlon of watercraft and means or auxiliary of
trangportation on or by water. The title of
the act is “An act further to prevent smug-
gling and for other purposes.” The provi-
gion of the twenty-eighth scetion applies to
all vessels sulject to enrolment or license:
and the argnment for the United States, if
I rightly understand it, is, that the provi-
sion must be read as if its words were: “All
vessels, including cvery description of wa-
texeraft and contrivance used or capable
of being used as a means or guxiliary of
transportation on or by waker, which are
subject to the enrolinent or license, shall
hercafter be liable to the payment of the
fees esiablished by law for services of cus-
tomg officers imeident thereto.” If this were
the actual phraseclogy of the fwenty-eighth
section, it would have no effeet beyond sub-
jecting to payment of the fees, all such wa-
tercraft, &c., as were already subject to en-
rolment or license. Whether it would be
wise or unwise to abrogate thus far the
exemption conceded in 1846, the purpose io
do so would De intelligible. But the phrase,
“purposes of this act,” in the act of 1866,
would be extravagantly extended beyond its
fair import, if made to enlarge inferentially
the purposes of other statutes whose provi-
sions may be supposed incidentally in ques-
tion,

To effectuate the legitimate purposes of
the act against smuggling, hoats, trunks or
boxes, like these in question, may in certain
casges, be forfeitable, as appendages of the
tug which tows them. for her violations of
penal enactments. YWhether, in other ecas-
es, they may, when themselves peccant re-
ceptacles of smuggled property, or when
otherwise used unlawfully, be forfeitable in-
dependently of such tug, is an inguiry for-
eign to the guestion whether they are, when
towed by her, subject to distinet enrolment
or licensing under the act of 1793. The
purpose of the first section of the act of
1866, was metrely to prévent its own provi-
siong in subsequent sections, from being lia-
ble to evasion through any mis-description,
or doubtful deseription of watereraft, It
was no purpose of the act to duplicate re-
quirements of the act of 1793, by requiring
enrolment or license of the tows which are
without motive power, and of whose tug a
licenge was already required, As these
tows, though innavigable, float when de-
tached from their tug, legislation requiring
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them to be named, and enrolled, or licensed,
might be usciul to prevent smeggling, or
facilitate its delection. But the inference
of such a motive of legislation, from words
of enactment imposing charges which are
properly incidental to such navigation ondy,
as whether coast-wise or foreign, is peculiar-
ly maritime, would scem irrational,
Libel dismissed.

Case No. 15,918.
TUNITHD STATES v. OKILE.
[5 Blatehf., 516.112
Cirenit Court, 8. D. New York. Nov. 19, 18G7.

OFFENGES AGAINST POSTAL LAws—EMEEZZLEMENT
—INDICTMENT.

1, An averment, in an indictment, under ihe
12th section of the act of July 1, 1864 (13 Stat.
337}, ftor embezzling and destroying a letter
containing money, which had come inte the
possession of the defendant as dead-letter clerk
in the post-office ut New York, that the letter
was intended to be conveyed by post, and that
it was a letter addressed and directed to a
person named, at Philadelphia, is not an aver-
ment that the letter was intended to he con-
veyed by poet from New York to 1*hiladelphia.

2. Tt is notl necessary to aver, in suck indict-
ment, that the letter embezzled was inteaded
to be conveyed {0 any particular place, an aver-
ment that it was inlended to be conveyed by
post being sufficient.

[Approved in U. 8. v. Laws, Case No. 15,679.]

3. Nor is any averment as to the ownership
of the money necessary, in sueh indictment.

Thig was a motien in arrest of judgment,
and for a new trial. 'The defendant [Benja-
min F'. (Qkie] was indicted, under the 12%h
section of the act of July 1st, 1864 (13 Stat.
337), for embesmling and destroying a letter
containing money, which had come into his
possession as dead-letter clerk in the post
office at the city of New York, and was found
guilty.

Benjamin K. Phelps, Asst. U. 8. Dist, Atty.
Robert D. Holmes and Edward D, MceCar-
thy, for defendant. :

BENEDICT, District Judge. The first
point taken is, that the indiciment cliarges
the embezzlement of a letter intended to be
conveyed by post from New York to Phila-
delphia, whereas the evidenece showed that
the letfer, although mailed in New Yorlk, and
addressed and directed to IFrancis Keyser at
Philadelphia, was deposited without prepay-
ment of postage, with the intention of having
it go through the hands of the defendant, on
its way to the dead-letter office in Washing-
ton, where it must by law be sent, because the
postage was not prepaid. This position is
based upen an erroneous reading of the in-
dictment. There is no averment in the in-
dictment that the letter in question was

1 [Reported by Hon. Samuel Blatchford, Dis-
lrict Judge. and lere reprinted by permission.]

{Case No. 15,916) U. 8. v. OKIE

intended to be conveyed from New York fo
Philadelphia. The averment is, that the let-
ter was intended to be conveyced by post,
without fixing the termini of the conveyance.
In the latter part of the indictment, it is
averred, that the letter “was addressed, di-
rected {o one Francis Keyser, at the city of
TPhiladeiphia.” This ig, however, a mere de-
scription of the letter, not of the intent as to
its conveyance.

But it is urged, that, if this be so, then the
indictment must be held defective for omit
ting to designaie any place to which the let-
ter was to be conveyed; and the case of
T. 8. v. Foye [Case No. 15,157], is cited as au-
therity. The deeision in that case does not
sustain the position. All that was decided in
that case was, that, when the indictment
does designate the place to which The letter
is to be conveyed, the proof must conform to
the averment. In that case, the averment
was, that “a letier addressed to John Blake,
Ipswich, was mailed, to be conveyed by post
to the town of Ipswich aforesaid”—a very
different averment from that in the present
cage. Hurtheriore, that case arose under
the act of March 3d, 1825 (4 Siat, 102), while

thig case is under the act of July 1st, 1864

(13 Stat. 337), which differs from the former
act in this, that it provides, that “the fact that
any such letter * * =% ghall have Dheen
deposited in any post-office #* * = or in
charge of any postmaster, assistant post-
mwaster, clerk, carrier, agent or mcssenger,
cmpioyed in the post-office establishment of
the United States, shall be taken and held
as evidence that the same was intended to be
conveyed by post, within the meaning of this
statute.” Whatever may have been neces-
gary under the act of 1823, it is quite clear,
under this provision of the act of 1864, that,
inasmuch as it is not necessary tc prove more
ihan the fact of the deposit of the leiter in
a post-office, or in charge of a post-office
agent, it cannct be nccessary to aver that it
was intended to be conveyed to any particu-
lar place. The averment, in the words of
the statute, that the letter was “intended to
be conveyed Dy post,” is suflicient, it indeed
it was necessary to stzte more than that it
was a letler deposited in the post-office, or In
charge of a post-office clerk,

The only remaining point urged in hehalf of
the prisoner is, that the indietment is fatally
defective in omitting to lay the ownership of
the money in the letter, as being in some
other person than the accused. Ag to this,
it is sufficient to say, that the offence created
by the act and charged in the indictment, Is
the embezzlement and destrniction of a letter
of a certain description, te wit, containing
money. The gist of the offence is the taking
and destroying the letter, not the converting
of the money in the letter. ILarceny of
money in a letter is elsewhere in the statute
made a separate offence, but that is not the
charge made here, In this provigion of the
gtatute, the taking of the money is not made




